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	The Policy of Harrogate Borough Council for the Prosecution and Sanction of persons who have committed an offence in obtaining Housing and Council Tax Benefit


Foreword 

This policy links to the Counter Fraud and Compliance Policy (‘Safe and Secure’) and is endorsed by the Resources Cabinet Member and the Director of Resources.

It is designed to ensure that the Council acts fairly and consistently when determining what action to take against the perpetrators of benefit fraud.

Councillor Alan Skidmore

Resources Cabinet Member

John Sowden CPFA

Director of Resources

Revised: 3rd June 2010
	1
	Introduction

	1.1
	This policy sets out the principles for determining the most appropriate course of action when benefit fraud has been identified and links with the Council’s overall Anti-Fraud and Corruption Strategy which seeks to reduce losses to fraud and corruption to nil.

	1.2
	The Council pays £35 million to an average of 9,700 customers.  It must therefore take steps to ensure sufficient safeguards exist so that the correct amount of money is paid and that it is safe from fraud and error.

	1.3
	The Council has invested resources in establishing a team of officers dedicated to identifying, investigating and preventing Benefit Fraud.

	1.4
	The Council recognises that it is an offence to knowingly or dishonestly present information, or fail promptly to report a change in circumstances with the result that entitlement is affected.

	1.5
	The Council recognises the need to adopt a policy for determining which offences are dealt with through a prosecution and a procedure for managing that process.

	1.6
	The Council recognises that as an alternative to prosecution consideration should be given to the imposition of an administrative (financial) penalty as defined under Section 115A of the Social Security Administration Act.

	1.7
	The Council should also consider whether the offering of a simple caution in accordance with Home Office circular 16/2008 is a better option taking account of the nature of the offence and the loss to the public purse.

	1.8
	The Council recognises that any of its Employees or Members may claim Housing Benefit and Council Tax Benefit and could become the subject of a investigation if they make a claim which is knowingly to be false or made dishonestly.

	1.9
	The Council recognises that under the provisions of Sections 46 and 47 of the Welfare Reform Act 2008, the Local Authority is allowed to investigate and prosecute certain national benefit offences, namely those concerned with:

· Income Support

· Jobseekers Allowance

· Incapacity Benefit

· State Pension Credit

· Employment and Support Allowance

Any such joint benefit investigations will be considered on a case-by-case basis. 



	2
	The Policy

	2.1
	Where a payment of benefit has been considered to have been fraudulently obtained, the Fraud and Compliance Services Manager (or appointed deputy) will submit the papers relating to the alleged fraud to authorised officers for consideration for prosecution and whether an alternative to prosecution should be considered in the first instance. The authorised officers for this purpose are:

	
	· Benefit Services Manager

	
	· Head of Revenues and Benefits

	2.2
	To consider a case for prosecution the authorised officers must be satisfied that two tests have been passed.

	
	i) Firstly, there must be sufficient evidence of guilt to ensure conviction. This is called the Evidential Test. 

	
	ii) Secondly, it must be in the public interest to proceed – the Public Interest Test 

	2.3
	To pass the Evidential Test, the authorised officers must be satisfied that there is sufficient admissible, substantial and reliable evidence to secure a conviction.

	2.4
	To pass the Public Interest Test, the authorised officers will balance, carefully and fairly, the public interest criteria against the seriousness of the offence. The public interest criteria include:

	
	(a) Social factors

	
	(b) Health problems

	
	(c) Literacy and Language problems

	
	(d) Previous Social Security benefit offences (including Housing & Council Tax Benefit)

	2.5
	Where the authorised officers consider that prosecution is the appropriate course of action, the case will be referred to the Council’s Legal Services team for criminal prosecution.

	2.6
	Legal Services will consider further public interest factors in line with the Code for Crown Prosecutors.

	3
	Administrative penalties

	3.1
	The Council will consider offering a administrative penalty to a person as an alternative to a criminal prosecution, where:

	
	(a) A Interview Under Caution has been conducted in accordance with the provisions of the Police and Criminal Evidence Act 1984 

	
	(b) Grounds exist for instituting criminal proceedings

	
	(c) A prosecution is possible, but the case is not so serious that the first option should be prosecution 

	
	(d) The offence relates to an overpayment usually not higher than £2,000 

	3.2
	There is no requirement for the person to admit to the offence before an Administrative Penalty can be offered.

	3.3
	If the offender does not accept the administrative penalty as the alternative to prosecution, the matter will be referred back, to the authorised officers for consideration of criminal proceedings.

	3.4
	The Council will collect the administrative penalty in addition to any recovery of overpaid benefit.


	4
	A simple caution

	4.1
	The Council will consider offering a simple caution to a person as an alternative to a criminal prosecution, where:

	
	(a) The offence has been admitted during an Interview Under Caution, conducted in accordance with the provisions of the Police and Criminal Evidence Act 1984.

	
	(b) Grounds exist for instituting criminal proceedings

	
	(c) The offence relates to an overpayment usually not higher than £2,000

	
	(d) Prosecution is possible, but the case is not so serious that the first option should be prosecution

	4.2
	If the offender does not accept the offer of a simple caution, the matter will be referred back, to the authorised officers for consideration of criminal proceedings.

	5
	A Fraudulent claim made by an Employee or a Member of the Council

	5.1
	Any identified case of benefit fraud that involves an Employee or a Member of the Council will follow the procedure in Section 2. However, an Auditor from the council’s Internal Audit Section will be present at any interviews.

	5.2
	It will be the responsibility of the Fraud and Visiting Services Manager to advise the Head of Revenues and Benefits immediately it becomes apparent that a fraudulent act might have been committed.

	5.3
	The Head of Revenues and Benefits will have responsibility for notifying the Chief Executive, the appropriate Head of Department and the Director of Resources.

	5.4
	The Auditor will, if necessary attend any subsequent disciplinary hearing to present the evidence in respect of the fraudulent act. No other employee involved in the investigation will attend as it may prejudice their position if called to give evidence in any subsequent prosecution, which might arise. 

	5.5
	The Council will ensure that all persons, subject to investigation regarding a suspected fraud against the Council will be treated fairly and courteously, at all times.


	6
	Proceeds of Crime Act 2002 (POCA)



	6.1
	In addition to the actions set out in this policy, the Council reserves the right to refer all suitable cases for financial investigation with a view to applying to the courts for restraint and/or confiscation of identified assets.  A restraint order will prevent a person from dealing with specific assets.  A confiscation order enables the Council to recover its losses from assets that are found to be the proceeds of crime.
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